3i2	HUSBAND AND WIFE
dealing with capacity to marry, however, is irrelevant in the
present context, for as Foote has convincingly shown the only
incapacities properly so called are those of the infant and the
person of unsound mind.1
Another possible objection, based on the analogy of the rule
that forbids a marriage within the prohibited degrees,2 is that
a person, if domiciled in England, is forbidden to contract a
polygamous union. This analogy, however, is false,3 and so far
as is known there is no independent rule of English law render-
ing such a union illegal or void, though conceivably one might
be constructed on the ground of public policy. Indeed, in
Risk v. Risk* Barnard J. refused to declare that a polygamous
marriage contracted in Egypt by a woman domiciled in Eng-
land was void. What is, of course, true is that if a person,
having contracted such a union, remains domiciled in England,
then any question dependent upon the validity of his marriage
and determinable by English domestic law must be answered
on the footing that the marriage is void. This is presumably
the explanation of the controversial case of In re BethelL*
judicial The present submission, that the nature of a marriage is
'tfaebv/of on Pr*nc*ple determinable by the law^f the matrimonial domicil,
tbematri- not by the lex loci celebrationis, is *hot "devoid of judicial autho-
?°™*\ rity. Thus, at the beginning of the nineteenth century, Lord
domicil      /	3	jX-        ft     r 11
Brougham expressed himself as follows:
*An Englishman, marrying in Turkey, contracts a marriage of the
English kind, that is, excluding a plurality of wives, because he is an
1 Private International Law (5th ed.), pp. 98-100, 383-4. Infra, p. 327.
3 It has been said, for instance, that : *If a domiciled Englishman cannot marry
his divorced wife's sister . . . even in a country where such marriages are lawful,
and even if the woman is domiciled there, it follows a forti ori that he cannot,
merely by going to a country where polygamy is lawful, contract a valid poly-
gamous marriage'; Dicey p. 277. But surely these two situations are not in part
materia. A rule which forbids A to marry B is scarcely germane to the inquiry
whether his marriage with C is monogamous or polygamous, there being no
question of prohibited degrees.
« [1951] P. 50.
* (1887), 38 ChJX 220, Society of Comparative Legislation Journal (2nd
series), p* 386. In one case, where a woman domiciled in England married in
London according to Mohammedan forms an Indian Moslem who already had
one wife, Chitty J. said: 'It was not a marriage binding on any spouse of English
domicil, the reason being that it was not intended to be a marriage', In re Ullee
(1885), 53 L.T, (n.s.) 711. What he presumably meant was that it was not
intended to be a monogamous marriage, for, citing Hyde v. Hyde (supra, p. 303),
he proceeded to say that it could not attract English matrimonial remedies.

